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UNDER CERTAIN CIRCUMSTANCES SET FORTH IN THE RIGHTS AGREEMENT, 

RIGHTS ISSUED TO, OR HELD BY, ANY PERSON WHO IS, WAS OR BECOMES AN 

ACQUIRING PERSON OR ANY AFFILIATE OR ASSOCIATE THEREOF 

(AS SUCH TERMS ARE DEFINED IN THE RIGHTS AGREEMENT), 

WHETHER CURRENTLY HELD BY OR ON BEHALF OF SUCH PERSON OR  

BY ANY SUBSEQUENT HOLDER, 

MAY BECOME NULL AND VOID. 

SUMMARY OF RIGHTS TO PURCHASE PREFERRED STOCK 

 

On April 17, 2017, the Board of Directors of Netlist, Inc. (the “Company”) authorized 

and declared a dividend of one right (“Right”) for each outstanding share of its Common Stock, 

par value $0.001 per share (the “Company Common Stock”), to stockholders of record at the 

close of business on May 18, 2017 (the “Record Date”), and authorized the issuance of one Right 

for each share of Company Common Stock issued by the Company (except as otherwise 

provided in the Rights Agreement, as defined below) between the Record Date and the 

Distribution Date (as defined below).  Each Right entitles the registered holder, subject to the 

terms of the Rights Agreement (as defined below), to purchase from the Company one one-

thousandth (1/1,000) of a share (a “Unit”) of Series A Preferred Stock, par value $0.001 per 

share (the “Preferred Stock”), at a purchase price of $6.56 per Unit, subject to adjustment.  The 

purchase price is payable in cash or by certified or bank check or money order payable to the 

order of the Company.  The description and terms of the Rights are set forth in a Rights 

Agreement between the Company and Computershare Trust Company, N.A., as Rights Agent, 

dated as of April 17, 2017, as amended from time to time (the “Rights Agreement”). 

Copies of the Rights Agreement and the Certificate of Designation for the Preferred 

Stock have been filed with the Securities and Exchange Commission as exhibits to a Current 

Report on Form 8-K and a Registration Statement on Form 8-A, each dated April 17, 2017.  

Copies of the Rights Agreement and the Certificate of Designation are available free of charge 

from the Company.  This summary description of the Rights and the Preferred Stock does not 

purport to be complete and is qualified in its entirety by reference to all of the provisions of the 

Rights Agreement and the Certificate of Designation, including the definitions therein of certain 

terms, which are incorporated herein by reference. 

The Rights Agreement 

Certificates; Distribution Date.  Initially, the Rights will attach to all certificates 

representing shares of outstanding Company Common Stock, and no separate Rights Certificates 

will be distributed.  Subject to the provisions of the Rights Agreement, the Rights will separate 

from the Company Common Stock and the “Distribution Date” will occur upon the earlier of 

(i) ten business days following a public announcement (the date of such announcement being the 

“Stock Acquisition Date”) that a person or group of affiliated or associated persons (an 

“Acquiring Person”) has acquired or otherwise obtained Beneficial Ownership of 15% or more 

of the then-outstanding shares of Company Common Stock (or, if the tenth business day after the 

Stock Acquisition Date occurs before the Record Date, the close of business on the Record 

Date), and (ii) ten business days (or such later date as may be determined by action of the Board 
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of Directors) following the commencement of a tender offer or exchange offer that would result 

in a person or group becoming an Acquiring Person.  Until the Distribution Date, (i) the Rights 

will be evidenced by Company Common Stock certificates and will be transferred with and only 

with such Company Common Stock certificates, (ii) new Company Common Stock certificates 

issued after the Record Date (also including shares distributed from Treasury) will contain a 

notation incorporating the Rights Agreement by reference and (iii) the surrender for transfer of 

any certificates representing outstanding Company Common Stock will also constitute the 

transfer of the Rights associated with the Company Common Stock represented by such 

certificates. 

An “Acquiring Person” does not include certain persons specified in the Rights 

Agreement, including, subject to certain exceptions as described in the Rights Agreement, 

Mr. Chun K. Hong, our President, Chief Executive Officer and Chairman of the Board, together 

with his affiliates and associates. 

The Rights are not exercisable until the Distribution Date and, unless earlier redeemed or 

exchanged by the Company as described below, will expire on the earlier of (i) the close of 

business on April 17, 2021, and (ii) any settlement, adjudication, dismissal with prejudice, 

abandonment by the Company or other conclusive and final resolution of the Company’s legal 

proceedings for patent infringement against SK hynix Inc. filed in the U.S. International Trade 

Commission on September 1, 2016 and October 31, 2017, in the U.S. District Court for the 

Central District of California on September 1, 2016, and in the courts of Germany and the 

People’s Republic of China on July 11, 2017.  Under certain circumstances, as provided in the 

Rights Agreement, the exercisability of the Rights may be suspended.  In no event, however, will 

the Rights be exercisable prior to the expiration of the period in which the Rights may be 

redeemed, as described below. 

As soon as practicable after the Distribution Date, Rights Certificates will be mailed to 

holders of record of Company Common Stock as of the close of business on the Distribution 

Date (and to each initial holder of certain shares of Company Common Stock issued after the 

Distribution Date) and, thereafter, the separate Rights Certificates alone will represent the 

Rights. 

Flip-In.  If a person becomes an Acquiring Person, then each holder of a Right will 

thereafter have the right to receive, upon exercise, Units of Preferred Stock or, at the option of 

the Company, shares of Company Common Stock (or, in certain circumstances, cash, property or 

other securities of the Company) having a value equal to two times the exercise price of the 

Right.  The exercise price is the purchase price multiplied by the number of Units of Preferred 

Stock issuable upon exercise of a Right prior to the event described in this paragraph.  

Notwithstanding any of the foregoing, following the occurrence of the event set forth in this 

paragraph, all Rights that are, or (under certain circumstances specified in the Rights Agreement) 

were, beneficially owned by any Acquiring Person or any affiliate or associate thereof (or certain 

transferees of any thereof) will be null and void. 

Flip-Over.  If, at any time following the date that any person becomes an Acquiring 

Person, (i) the Company is acquired in a merger or other business combination transaction and 

the Company is not the surviving corporation, (ii) any person merges with the Company and all 
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or part of the Company Common Stock is converted or exchanged for securities, cash or property 

of the Company or any other person or (iii) 50% or more of the Company’s assets, cash flow or 

earning power is sold or transferred, each holder of a Right (except Rights which previously have 

been voided as described above) shall thereafter have the right to receive, upon exercise, 

common stock of the acquiring company having a value equal to two times the exercise price of 

the Right. 

Redemption.  At any time until ten business days following the Stock Acquisition Date 

(or, if the tenth business day after the Stock Acquisition Date occurs before the Record Date, the 

close of business on the Record Date), the Board of Directors may redeem the Rights in whole, 

but not in part, at a price of $0.01 per Right (subject to adjustment in certain events) payable, at 

the election of the Board of Directors, in cash, shares of Company Common Stock or other 

consideration considered appropriate by the Board of Directors.  Immediately upon the action of 

the Board of Directors ordering the redemption of the Rights, the Rights will terminate and the 

only right of the holders of Rights will be to receive the redemption price. 

Exchange.  The Company may, at any time after there is an Acquiring Person, until the 

time specified in the Rights Agreement, exchange all or part of the then-outstanding and 

exercisable Rights (other than Rights that shall have become null and void) for Units of Preferred 

Stock or shares of Company Common Stock pursuant to a one-for-one exchange ratio, subject to 

adjustment. 

No Stockholder Rights; Taxation.  Until a Right is exercised, the holder thereof, as such, 

will have no rights as a stockholder of the Company, including, without limitation, the right to 

vote or to receive dividends.  While the distribution of the Rights will not be taxable to 

stockholders or to the Company, stockholders may, depending upon the circumstances, recognize 

taxable income in the event that the Rights become exercisable for Units of Preferred Stock (or 

other consideration) or for common stock of the acquiring company or in the event of the 

redemption of Rights as set forth above. 

Amendment.  Any of the provisions of the Rights Agreement may be amended without 

the approval of the holders of the Rights or Company Common Stock at any time prior to the 

Distribution Date.  After such date, the provisions of the Rights Agreement may be amended in 

order to cure any ambiguity, defect or inconsistency, to shorten or lengthen any time period 

under the Rights Agreement, or to make changes which do not adversely affect the interests of 

holders of Rights (excluding the interests of any Acquiring Person); provided, that no 

amendment shall be made to lengthen (i) the time period governing redemption at such time as 

the Rights are not redeemable or (ii) any other time period unless such lengthening is for the 

purpose of protecting, enhancing or clarifying the rights of, and/or the benefits to, the holders of 

Rights. 

Description of Preferred Stock 

The Units of Preferred Stock that may be acquired upon exercise of the Rights will be 

nonredeemable. 
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Each Unit of Preferred Stock will have a minimum preferential quarterly dividend of 

$0.01 per Unit or any higher per share dividend declared on the Company Common Stock. 

In the event of liquidation, the holder of a Unit of Preferred Stock will receive a preferred 

liquidation payment equal to the greater of $0.01 per Unit and the per share amount paid in 

respect of a share of the Company Common Stock. 

Each Unit of Preferred Stock will have one vote, voting together with the Company 

Common Stock. 

In the event of any merger, consolidation or other transaction in which shares of 

Company Common Stock are exchanged, each Unit of Preferred Stock will be entitled to receive 

the per share amount paid in respect of each share of Company Common Stock. 

The rights of holders of the Preferred Stock with respect to dividends, liquidation and 

voting, and in the event of mergers and consolidations, are protected by customary anti-dilution 

adjustment provisions. 

The economic value of one Unit of Preferred Stock that may be acquired upon the 

exercise of each Right should approximate the economic value of one share of Company 

Common Stock. 

 


